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RESTRAINING ORDERS AMENDMENT BILL 2011 

Second Reading 

Resumed from an earlier stage of the sitting. 

HON MICHAEL MISCHIN (North Metropolitan — Parliamentary Secretary) [5.11 pm] — in reply: I was 
in the process of addressing one of the propositions put by Hon Giz Watson in respect of her proposed 
amendment that would limit the scope of proposed section 30D to children who are in a spousal relationship. The 
government will not support that amendment. It is a sad fact that it is not unknown for juveniles to be violent 
towards members of their family, be they children being violent to their step-parents, or indeed to their natural 
parents, or other members of the family including siblings, or even members of the extended family. In order to 
enable that protection be accorded to victims, the government proposes this amendment. It may be argued that it 
puts children in jeopardy of having a police order against them and removing themselves from the domestic 
relationship, but I draw members’ attention to proposed section 30D(2), which provides that — 

A police officer must not make a police order against a child that might affect the care and wellbeing of 
the child unless the police officer is satisfied that appropriate arrangements have been made for the care 
and wellbeing of the child. 

That may mean ensuring that alternative accommodation, or some other provision, is made for that child before a 
police order is made in respect of the individual.  

Hon Giz Watson also raised the subject of the duration of police orders. Proposed section 30F enables the police 
to make an order for up to 72 hours, but with a provision to shorten that period in certain circumstances. Part of 
the rationale behind the proposed amendment is the need to be able to provide some protection to victims of 
domestic violence in circumstances where it may not be practicable for the victim to seek the protection of an 
interim order of the court within the period of time currently prescribed under the act. This allows for a period of 
up to 72 hours in the event that that may be necessary in order to go to the court and make an appropriate 
application. Proposed section 30F(2) allows for a police officer who makes the order to use his or her discretion 
to prescribe a shorter period, and that shorter period is permissible in the event that it would be sufficient for an 
application to be made to a court under division 3. A police officer is capable of making that judgement through 
the police officer’s knowledge of court availability and the like. Hon Giz Watson proposes that a police officer 
take into account a variety of less certain factors in order to shorten the period for a police order. The 
government considers that those less certain factors put the police officer in an invidious position at a time when 
he or she is required to make some kind of an order to preserve the safety and security of a victim, or the 
victim’s family, from a potentially violent person, and in circumstances of perhaps heightened emotional 
agitation when there may be liquor or drugs involved, and in circumstances when the victim may very well wish 
for protection but also be arguing against having the person subject to the order being removed from the 
domestic relationship for any significant period of time. The police officer has to make that judgement call based 
on a variety of factors, the paramount one being the protection of the victims. Hon Giz Watson’s amendment 
proposes that the police officer also take into account questions such as the consent of the victim, and other 
factors that are more appropriate for a decision on the basis of evidence by a judicial officer rather than a police 
officer. The government will not be supporting that amendment as it puts police officers who are in an already 
difficult position into what the government considers will be an almost impossible one. 

Lastly is the removal of section 61A, which relates to provisions that allow a court to impose a penalty of 
imprisonment on the third offence of breaching a restraining order, or at least a presumption of imprisonment. It 
is rather ironic, because as I understand it, Hon Linda Savage is arguing for the contrary, and that the 
presumption of imprisonment ought to be imposed after a first or second breach rather than a third or subsequent 
breach. Part of the core of the government’s proposals in respect of the Restraining Orders Amendment Bill 
2011 is to increase the confidence of people who will be protected by these orders that there will be 
consequences in the event of a breach. The third strike has been considered an appropriate stage at which to 
impose this presumption of imprisonment. I should stress that it is not a mandatory sentence in the sense that it is 
immutable, but it does require a magistrate to put his or her mind to the question of whether or not imprisonment 
ought not to be imposed, given that two breaches of a violence restraining order have already been established. 
Unfortunately, in cases of repeated breaches of violence restraining orders the statistics reveal that more than 
40 per cent of offenders who have breached their restraining orders for the fourth time have received modest 
penalties such as a $200 fine. It is that reality of a laxity in the enforcement of the orders that the government is 
seeking to address. It is important that victims and those who wish to be protected by these orders have some 
confidence that there will be consequences. 
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The question of consent to a breach of an order has been addressed as well. Flexibility is allowed by the bill as to 
whether imprisonment will be imposed. But, prima facie, a sentence of imprisonment will be imposed on a third 
breach, unless there is good reason to the contrary. 

I turn now to Hon Linda Savage’s observations and the question of why wait until there has been a third breach. 
Again, it is a question of judgement and proportion. We are dealing with people who are frequently in a 
heightened emotional state, and who are not entirely rational in their decision making, in circumstances in which 
there may be considerable domestic pressures, and in circumstances in which frequently a breach will occur, 
either because the consequences of a breach have not been thought out, or perhaps because a breach has been 
encouraged by the person protected by the order. It may be that some of these breaches are in a sense 
inadvertent, because people do not understand the scope of the order. It may be that they are frequently technical 
breaches. In any event, for a first breach, there will be latitude and discretion as to how it will be dealt with; and 
likewise for a second. For a third breach, on the other hand, there will be a presumption of imprisonment. It must 
also be appreciated that for the first and second breach, imprisonment is not entirely closed off as an option; it 
depends on the seriousness of the breach.  

As to the term of imprisonment that will be involved, it should be recalled that some years ago, the previous 
government removed the option of a sentence of imprisonment of under six months. Therefore, what was 
commonly known as the short, sharp shock—the sobering period of imprisonment of perhaps days, weeks or 
months—was removed. That means that we have now ended up with a situation in which, if imprisonment is the 
appropriate option for a first or second breach, the period of imprisonment must be at least six months. It is a 
question of balance. The government has chosen to proceed cautiously in this area. It has sought to select the 
third breach, or third strike. That is not an uncommon basis for imposing a more severe penalty. Imprisonment 
for burglary of a home, for example, occurs on the third strike, and the like. So it is a question of balance. 

As to the availability of programs within prison, that is a matter for the Department of Corrective Services. There 
are practical considerations to that, of course. If we are looking at a term of imprisonment of, at the minimum, 
six months, we are looking at a fairly limited period of time in which a person can be assessed and participate in 
what are limited programs. It could be argued that more money ought to be put into these things, and of course 
more money could be put into anything. But it is a question of practicability. It is also a question of people being 
prepared to undergo these sorts of assessments. Generally, the stimulus to offenders to undergo programs within 
prison is centred around the potential for their eligibility for release on parole. Of course, for terms of 
imprisonment of six months, there is no question that it would not accommodate any substantial program within 
prison. The penalty of imprisonment is meant in this case to be a lesson on the consequences of a breach, and to 
hopefully encourage offenders from committing further breaches; in other words, to act as a deterrent. The 
rehabilitative process itself within prison is fairly limited with those sorts of lengths of imprisonment. One would 
think that it would need to be a fairly serious breach to attract a term of imprisonment of longer than six months, 
even for a third offence, that did not involve some other more violent offence with actual consequences, such as 
an assault causing bodily harm, and so forth. 

It may very well be that a presumption of imprisonment could be imposed at an earlier stage. However, the 
tensions in that are against allowing judicial discretion; the pressures that would be put on the prison system by 
requiring a term of imprisonment at a much earlier stage for a single breach, or even for two breaches; the impact 
on Indigenous offenders; and the undesirability of deterring victims from seeking restraining orders in the almost 
certain knowledge that if there were to be a breach under heightened emotional circumstances, it would almost 
inevitably lead to a term of imprisonment. That would defeat the whole purpose of the exercise, which is to find 
a balance between enforcement, confidence in the system, and meeting the desires of those involved in cases of 
domestic violence. 

There is no, I suspect, ideal solution for any of this. It is one of those cases in which the legislation proceeds on a 
cautious basis. It is constantly the subject of review and finetuning, and circumstances may change over time that 
will require further attention to these provisions. The government thinks, however, that it has struck the correct 
balance, at least at this stage, and I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Brian Ellis) in the chair; Hon Michael Mischin (Parliamentary 
Secretary) in charge of the bill.  

Clauses 1 to 3 put and passed.  

Clause 4: Section 12 amended — 
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Hon GIZ WATSON: Clause 4 is an amendment to section 12 of the existing act. It is in accordance with 
recommendation 2 from the tabled paper. I asked questions during my second reading contribution relating to the 
operation of this clause. I will reiterate that, and seek an answer from the parliamentary secretary. I asked 
whether the certificate will automatically be obtained by the court or whether a formal request by a party or legal 
representative would be required. The tabled paper suggests that police have been working on an IT solution so 
that they can produce this information to courts upon application by the court via a web browser. However, from 
the briefing I received, I understand the information may be requested by any court, the protected person or their 
legal representative, or the respondent or legal representative. Could the parliamentary secretary please confirm 
what the process will be for getting the certificate provided—for example, a court request or a request from a 
legal representative?  

Hon MICHAEL MISCHIN: There is no formality to the process, as I understand it. Generally one would 
expect when a prosecutor is a police officer and has called a police officer as a witness—the police officer 
involved in making, say, the police order and the like—they would have available to them as a matter of course 
copies of the respondent’s criminal history. Otherwise, if one of the parties to the proceedings—the applicant 
who is seeking the order—is after it, it is a matter of getting it by request. I doubt that criminal histories would 
be automatically provided to the court. Courts do not generally get criminal histories provided to them as a 
matter of course without going through one of the parties, or by way of an annexure to a pre-sentence report or 
something of that nature. It is really a practical consideration, but it would certainly be available, I would have 
thought, on request, given that there is to be a provision in the act that allows for provision to the court of 
information in the possession of a police force. That is already available under section 12(4). Proposed new 
subsections (5) and (6) provide facilitation of proof of criminal history by way of a certificate in a particular 
form, being prima-facie evidence, signed by a police officer of a certain rank. The bill does not change anything 
in terms of the process for obtaining these; it has been in existence. All it is doing is facilitating proof of the 
criminal history by a particular certificate providing prima-facie proof of its contents.  

Hon GIZ WATSON: Perhaps I could just add a little more feedback that I have had with regards to this clause 
from the Women’s Law Centre and the Domestic Violence Legal Workers’ Network. Their concerns are that this 
amendment will not achieve its aim of providing a mechanism for ensuring relevant information held by police is 
brought before the courts in restraining order applications, particularly in the context of an interim application, 
without the respondent being present, and note that perpetrators can, and do, apply for interim orders against 
victims without disclosing information held by police. I guess that is why I think it is important to explain 
exactly how the information will get before the courts; how likely it is this will happen in all or most cases; and 
how this will work in the context of an interim application. I am simply reflecting the concerns of practitioners in 
this area who remain concerned that this amendment will not achieve the stated aim.  

Hon MICHAEL MISCHIN: I am not quite sure what the stated aim is thought to be. The stated aim of this 
amendment is to facilitate proof by allowing a document to be presented as certified under the hand of an officer 
of a particular rank. That would then be prima-facie evidence of its contents; to wit, the criminal history. It is not 
changing the process by which the criminal history is obtained and brought before the court. It is not really 
aimed at what it appears the honourable member’s informants are concerned about, or remedying a problem they 
are concerned about. That is a matter of logistics and arrangement with the Commissioner of Police. If there is 
seen to be a problem there—that an applicant seeking an interim order wants to get a criminal history before the 
court and the police are not cooperating with that—it is a matter that can be legitimately raised either with the 
Commissioner of Police or the Minister for Police. I will draw that issue to the minister’s attention and see 
whether some protocols can be put in place in these sorts of cases, if they are not in place already. It is not really 
an attempt to change the process; this amendment is simply a facilitation of proof.  

Hon GIZ WATSON: I appreciate the parliamentary secretary’s point. The concern raised is not specifically 
related to this amendment because this amendment, as stated, is related but concern has been raised about the 
process. I would appreciate those concerns being conveyed to the Attorney General to see whether there is some 
other protocol or procedure that could be clarified or put in place to assist with that. If that can be achieved in 
that way, that would be useful.  

Hon MICHAEL MISCHIN: It is a matter that I will raise both with the Attorney General and the Minister for 
Police. As I understand it, there are cases in which court officers feel they are not empowered to provide criminal 
histories unless they are presented to them by police—questions of access to court records and the like. I 
understand there is an issue. If the member wishes to raise these issues with me after this bill has been dealt with, 
I will pass those concerns on and see what arrangements can be made.  

Hon GIZ WATSON: That has been a useful exchange because I think that has identified the problem that has 
been brought to my attention. I am happy to put that in writing if that would assist in pursuing it.  
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Hon MICHAEL MISCHIN: I will await it with interest. That probably would be the best way to go; then I will 
have something concrete that I can pass on that clearly identifies the issue and problem. 

Clause put and passed. 

Clauses 5 and 6 put and passed.  

Clause 7: Section 25 amended —  

Hon GIZ WATSON: I move — 

Page 4, after line 5 — To insert —  

After section 25(3) insert:  

(4) Nothing in subsection (3) shall be taken to prevent an application for a violence 
restraining order from being made in person by a parent or guardian of a child on 
behalf of that child to the Magistrates Court, unless the respondent is a child, in which 
case the application is to be made to the Children’s Court.   

This amendment again has arisen from further feedback that I received from the Women’s Law Centre and the 
Domestic Violence Legal Workers’ Network. They had concerns that the applications for restraining orders to 
protect children would only be available to be made in the Children’s Court, so in a circumstance in which a 
mother applies for an order to protect both her and her children or child, she will have to apply to both courts, 
which would be inappropriate and a considerable imposition. I agree with those concerns, but I note that 
section 68 of the Restraining Orders Act permits a court to extend an order made to protect X to also protect Y, 
so the mother could apply to the Magistrates Court for her own order, and ask the same court to also extend its 
cover to her children. Perhaps the parliamentary secretary could respond. It seems to me that it is certainly not 
the government’s intention to make it more problematic for a woman seeking a restraining order for herself and 
for her children, and this amendment would make it very clear, in a case where a mother is seeking an 
application for both herself and her child or children, that they could make the application all together in the 
Magistrates Court. As I read the government’s amendment that we have before us, it is saying that if you are a 
child, you have to go to the Children’s Court. I am not sure whether I have explained that clearly, but I am trying 
to maintain the possibility for a mother who is applying for herself to a Magistrates Court to also add her 
children to that application. Obviously we want to allow for the possibility of children to go to the Children’s 
Court and make an application on their own, but I am just concerned that there is perhaps an unintended 
consequence of the way it reads at the moment. That is the amendment, so I seek the minister’s response. 

Hon SUE ELLERY: While the parliamentary secretary is seeking advice, I wonder if I might just add my two 
cents to this. I certainly agree with Hon Giz Watson that one reading of the government’s amendment to section 
25(3) is that if a person making an application for an order is seeking to protect a child, that application needs to 
be made in the Children’s Court. Section 25(3)(b) currently reads, “otherwise, the Magistrates Court.” I read the 
“otherwise” to mean that it is an adult. I think an ordinary reading of that section, as it is proposed to be amended 
by the government, is as Hon Giz Watson says—that is, in the case of a mother and child, the mother has to go to 
the Magistrates Court and the child has to go to the Children’s Court. If the minister is able to satisfy us that that 
is not the intention and that section 68 actually provides that we are not setting up a kind of artificial double 
process, I would be satisfied with that. I will not speak for the honourable member, but she might decide that we 
do not need to proceed with her amendment. But I do think, reading it on face value, it is setting up a double 
process, which I am sure is not the intention. 

Hon MICHAEL MISCHIN: Perhaps I could explain the way it works at the moment, given the provisions in 
the act as they stand. Under section 25(1), an application for a violence restraining order can be made in person 
either by the person seeking to be protected, or by a police officer on behalf of that person. Section 25(2) 
provides that, in the case of children who are to be protected, it can be made on behalf of that child by a variety 
of people. Under section 25(3) as it currently stands, if I were to make an application in person against X, and X 
happens to be a child, then that application must be made to the Children’s Court. The proposed amendment 
goes further and says that if I am making an application against X, and I am a child, I also have to go to the 
Children’s Court. Section 68 permits a court—it is not an initiating process in itself—to take into account the 
circumstances, tacking onto any order to protect me, or others, whether they be adults or children. It does not 
require a separate application, but an assessment of the circumstances and the evidence, to say, “All right, these 
are proceedings that are properly brought in, say, the Children’s Court, but an adult needs to be protected as 
well”, so it extends the protection of the Children’s Court’s order to those other people. That can work the other 
way as well; if I am an adult applying against an adult for a violence protection order in the Magistrates Court, 
and the circumstances are revealed to be that I have children that are also in my care and threatened, and need to 
be protected by that order, they can be tacked on under section 68 and protected by the order properly made by 
the Magistrates Court.  
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Hon Sue Ellery: Is it the practice of the courts now that they regularly use section 68 in that manner? 

Hon MICHAEL MISCHIN: I cannot speak to the practice, but that certainly would seem to be the effect of the 
legislation. How it is exercised, I do not know. I am not aware that a process is necessitated for two separate 
applications to be brought to protect domestic victims when they happen to be, say, a mother and children. 

Hon Sue Ellery: It seems very cumbersome to have to do that. 

Hon MICHAEL MISCHIN: That would be right; it would seem to be pointless. My understanding is that a 
single application can be brought in the appropriate forum, depending on who is at risk and who is being sought 
to be protected, but that others can then be included as part of the order that is brought in the appropriate venue. I 
am unaware of such circumstances, but if members are aware of such circumstances, I will take advice on it. I 
would be surprised if a mother were required to make an application involving the same circumstances in two 
different courts at the same time. The more likely circumstance is that the mother is being abused and is in fear 
of her safety, and the children are incidental to that fear because they are part of the domestic relationship. But 
she is the one who is afraid that she is going to be beaten up, rather than the father or partner beating up the kids, 
and so she brings the application in the appropriate court—if they are both adults, in the Magistrates Court—
seeking an order that protects her, and the magistrate adds on as people to be protected by the order those for 
whom she has care and responsibility. On the other hand, if it is, say, a bullying situation, for argument’s sake, in 
which a child is being bullied by another child, it may be incidental to an application in the Children’s Court to 
protect the child as the person primarily requiring protection that the parents or siblings also be protected in 
some way against the potential offender. That is my understanding of how it will work. The proposed 
amendment will not really add to the circumstances, except potentially to complicate them. As presently advised, 
we will not support the amendment. I would certainly have to give it considerably more thought before I would 
be prepared to accept an amendment in those terms, as it may warp the processes and cause greater confusion. 

Hon Sue Ellery: I would be interested to hear whether there are examples of the practice of the court doing it the 
cumbersome way. 

Hon GIZ WATSON: I do not have specific examples. I am afraid I do not have that level of detail in the 
information I have in front of me. I need to pace my way through this. Perhaps I could do it a bit at a time 
because I am still not quite clear. I am afraid my faith has been shaken in the explanatory memorandum, funnily 
enough. 

Hon Michael Mischin: It is like the curate’s egg—some bits are excellent! 

Hon GIZ WATSON: I might start with the explanatory memorandum. Under part 2 on clause 7, it states — 

Section 25 amended 

Additional words in section 25(3)(a) permit a child or a specified person on the child’s behalf, to make 
an application for a VRO in either the Children’s Court or the Magistrates Court. 

Is that accurate? 

Hon MICHAEL MISCHIN: The deliberate mistake was well spotted! It is half-right; it goes a bit too far. It 
allows the person seeking to be protected, whether that be a child or a person acting on the child’s behalf, to 
make an application to the Children’s Court; in fact, it requires it to be made to the Children’s Court, not to the 
Magistrates Court. It is inaccurate. 

Hon GIZ WATSON: I go now to the amendment. The parliamentary secretary has already taken us through 
existing section 25. Subsection (1) deals with the person making an application, subsection (2) deals with a 
situation in which a guardian or a person seeking to protect a child makes an application, and subsection (3) 
envisages a child making an application. Am I correct that those are the three categories? Subsection (3) 
currently reads “if the respondent is a child”, but it is intended to read “if the respondent or person seeking to be 
protected is a child”. 

Hon Michael Mischin: Yes. 

Hon GIZ WATSON: If the application has been made in the Children’s Court, does that mean that this will 
change so that it is not only the child, but also another party who is dealt with in the Children’s Court? That is 
what I find confusing. 

Hon MICHAEL MISCHIN: No. At the moment, if the application is being made against a respondent who is a 
child, it has to be brought in the Children’s Court. That will not change because it is dealing with an order 
against a child. All this amendment will do is say that if the person who is seeking protection or who is being 
sought to be protected is a child, the application is also to be brought in the Children’s Court rather than in the 
Magistrates Court. That means that a child does not have to go trooping off to the Magistrates Court in order to 
have circumstances aired about them. There is a variety of possibilities. If the person to be protected is a child 
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and the respondent is a child, it will be in the Children’s Court. If the person who is being sought to be protected 
is a child and the respondent is an adult, it will be in the Children’s Court. If the person who is being sought to 
be protected is an adult and the respondent is a child, it will be in the Children’s Court. The only circumstance in 
which it will be heard in the Magistrates Court is when both the person who is being sought to be protected and 
the respondent are adults. That being the case, nevertheless, section 68 allows the magistrate, whether in the 
Children’s Court or in the Magistrates Court, to extend, under the terms of section 68, protection afforded by the 
order to other people who the circumstances reveal may require that protection. 

Hon GIZ WATSON: I think we might almost be there. That means that, in answer to the specific question as to 
whether a mother with children has to make application in both courts, that is not the case. The concerns that 
have been expressed are not reflected in the amendment. 

Hon MICHAEL MISCHIN: No. Multiple applications, and certainly not applications by a mother on her behalf 
and on behalf of her children, are not required to be raised simultaneously in two different courts. That is not the 
intention; nor, in the government’s understanding of the way that the act, as amended, will operate, will that be 
required. 

Hon GIZ WATSON: I am glad that we clarified that, but it does perhaps indicate that a little more effort in 
explanatory memorandums might have assisted. I am sure that the parliamentary secretary did not write it 
himself. 

Hon Michael Mischin: I am not going to argue against that proposition. 

Sitting suspended from 6.00 to 7.30 pm 

Hon GIZ WATSON: Just before we broke for dinner, I think we had substantially dealt with the concerns I 
raised about this clause. With that in mind I will not pursue this amendment, so I seek to withdraw it.  

Amendment, by leave, withdrawn.  

Clause put and passed.  

Clause 8: Section 30D replaced — 

Hon GIZ WATSON: I move — 

Page 4, after line 9 — To insert — 

(1) In this section — 

family and domestic relationship means a relationship between 2 persons — 

(a) who are, or were, married to each other; or 

(b) who are, or were, in a de facto relationship with each other.  

This amendment seeks to address the issue of whether we are to believe the explanatory memorandum, which 
states — 

Section 30D deals with Police Orders against children. Words have been added to make it clear that 
Police Orders cannot be issued against children unless the child is in a spousal relationship and that, if 
such an order is being contemplated, it must not be made unless appropriate arrangements are in place 
for the care and well-being of the child.  

I understand from the parliamentary secretary’s response that that explanation is wrong. That is fine; these things 
happen, but is it not the government’s intent to limit this clause to a juvenile–spousal relationship or similar. Are 
we seeking to put in place the broader application whereby a restraining order is not limited to spousal 
relationships? Perhaps we can get that clear and on the record.  

Hon MICHAEL MISCHIN: That is correct. Proposed section 30D accurately reflects the government’s 
intentions. The issue has been addressed in the other place. Notwithstanding what the explanatory memorandum 
may say, the other place was well aware of the scope of the provision and its intent. As I pointed out in my reply, 
it is intended to address circumstances in which there may be an aggressive child in a family unit, a domestic or 
family relationship, who needs to be dealt with by the police to protect those within the unit whom he or she is 
threatening. The qualification to it is provided by proposed section 30D(2).  

Hon GIZ WATSON: That is good. The intention is clear and the bill reflects that. I reiterate the concerns I 
raised during the second reading debate in this regard. The tabled paper containing the review of part 2, division 
3A of the Restraining Orders Act 1997 indicated considerable divergence of views about this particular change. 
There was some support for police orders to be available for use against children aged 16 or 17 years for 
protection of their partners or for protection of their parents, particularly when the violence is drug related. 
However, it is worth noting again that two magistrates of the Children’s Court, the manager of the family 
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domestic violence unit, the children’s unit at Legal Aid WA and the domestic violence legal workers’ network 
all expressed strong opposition to police orders being made against children. They said that the child is unlikely 
to understand the order and the consequences of breaching it for one or more reasons, including high emotion, 
stage of development, mental health issues and substance or alcohol issues. They further said that there should be 
a different response, for example, by intervention from the Department for Child Protection rather than the 
criminal justice system. I want to note that there was not a uniform position on this change to the Restraining 
Orders Act and that there was certainly the view that a more limited application is relevant; that is, when a child 
is in a spousal relationship. But there is quite a strong feeling that dealing with tensions between teenagers and 
their parents is not necessarily best dealt with by restraining orders and perhaps other measures under 
Department for Child Protection provisions would be more appropriate. I will still pursue this amendment to 
narrow this particular change, and leave my arguments at that.  

Hon MICHAEL MISCHIN: Hon Giz Watson is correct in that opinion was divided around making police 
orders on children. Certainly, the review of the Restraining Orders Act addresses aspects of that issue. It 
recognises that children are sometimes the perpetrators of violence and, of course, by children we are talking 
about anyone under the age of 18, some of whom may very well be aggressive, violent or brutal; some may very 
well have alcohol or drug issues and unfortunately terrorise their parents, their siblings and others in their family 
unit. Although one might agree that interventions and the like are important, there is also, in the government’s 
view, an imperative to protect people who are in terror in that family unit. It may have to be done quickly, and it 
may have to be done by way of a police order because one cannot wait for some more formal intervention during 
office hours by a departmental officer and the completion of a bureaucratic process. I note that the report 
contains a reference to police statistics that states that in 2005 there were some 22 380 family and domestic 
violence incidents recorded involving 6 479 offenders, of which child perpetrators accounted for six per cent—
roughly 389 child offenders. Whereas in some circumstances it may be that an interim violence restraining order 
can be obtained, in many cases if people are reduced to the desperation of having to call the police to assist them 
against a violent, potentially alcoholic or drug-influenced juvenile who is destroying their family, the 
government considers that such an option should be available to actually protect these people. As I say, there is a 
safeguard in that under proposed section 30D(2) an order can be made provided there are other avenues available 
for the care and protection of the juvenile. Despite the differences of opinion, the government is of the view that 
this is an important and worthwhile adjunct to community safety and domestic safety. We must be aware that not 
only are the parents at risk, but also the siblings may be, and so for the sake of having an order against one child, 
others may be being protected from something worse. The government will not support the amendment and will 
pursue the clause as printed. 

Hon GIZ WATSON: I will not pursue this further; there is obviously a difference of view here. I would refer to 
page 44 of that review that explains the thinking coming from the variety of sources. I will not quote from them; 
I have paraphrased what they have said.  

Hon Michael Mischin: We are just going to have to agree to differ on it, I think. 

Hon GIZ WATSON: Yes; sure.  

I add that if there is not an appetite for my amendment, when we get further through the supplementary notice 
paper, I have an amendment for a review clause. I would argue that because, for example, this amendment did 
not have uniform support in a sector that generally tries to get a consensus position and strike those balances, and 
if this amendment is not to be supported, I encourage the chamber to look very carefully at inserting a review 
provision—not for the whole act, but just for these parts we are amending. This is a vital area to get the balance 
right. I think we all know that we are trying to do the same thing—we are trying to achieve safety and a 
reduction in domestic violence offences—but we are also looking at balancing the treatment of juveniles. I agree 
with the parliamentary secretary that there is a big range of behaviours. Some people who are under 18 years of 
age are relatively adult and quite aware of what they are doing and the consequences—some really are not. The 
principle in dealing with juveniles is to intervene at the minimal level to try to keep them out of the justice 
system if we can, because all sorts of consequences can flow from that. I am, I guess, conceding on this 
amendment, but I ask that consideration be given to carefully looking at how this actually plays out. One of the 
ways to do that would be to look at a review clause. 

Hon MICHAEL MISCHIN: I have nothing further to say on the matter.  

Amendment put and negatived. 

Clause put and passed. 

Clause 9: Section 30F replaced — 

Hon GIZ WATSON: I move —  

Page 4, line 26 — To insert after “subsection (2)” —  
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or (3) 

Page 5, after line 8 — To insert —  

 (3) A police order shorter than 72 hours may be specified in the police order if, in the 
opinion of the police officer who makes the order, it is very likely that the person for 
whose benefit the order is made will, before the expiration of 72 hours —  

 (a) do or omit to do any act for the purpose of enabling or aiding the person 
bound by the order to breach the order; or 

(b) aid the person bound by the order to breach the order; or 

(c) counsel or procure the person bound by the order to breach the order. 

This is the issue to do with making clear the capacity for a police officer to order a shorter period than 72 hours. 
This was, again, an issue that I raised during the second reading debate. Again, it is a difficult area, but it is 
particularly addressing the concerns of Aboriginal communities about their desire to have the absolute minimum 
amount of time placed on the police order because they do not actually want the offender taken out of the 
community; often in those remote communities that means that people are taken right away from their 
community and detained at some distance. The input from the Aboriginal community in regional Australia—I 
know it is different in the metropolitan area—is that they would still like the police to have the capacity to 
exercise that discretion. The reason I have worded the amendment in this way is to recognise that in those 
circumstances the police officers are usually very familiar with that community and are in a position to make that 
judgement call on whether, in a particular circumstance, they can make an order for a shorter period. Again, I 
acknowledge that it is a really difficult area to get right. In most cases, we would be more than happy with a 72-
hour order because it is often needed, and we accept the argument for that. The explanatory memorandum states 
that clause 9 allows for a police order of shorter than 72 hours to be made; hence, the clause provides flexibility 
for such situations. However, my reading of the clause is that a police order can be made shorter than 72 hours 
only in one situation; that is, if the police officer considers a shorter period would be sufficient for an application 
to be made to court. On my reading, the clause prohibits a shorter period being imposed for any other reason; for 
example, that the perpetrator is likely to sober up and the parties reconcile before the period is up. Therefore, I 
suggest that the clause as it is written does not address the concerns expressed by Aboriginal groups, even if this 
is not actually the intention; hence the amendments that I have presented. Those are the reasons why I think 
these amendments would address those concerns.  

Hon MICHAEL MISCHIN: The government cannot support the proposed amendments. It must be understood 
that the police order is an interim measure—an emergency measure, as it were—to allow a person to be 
protected for as short a period of time as is necessary to enable the person to have access to the courts and to 
bring an application for a restraining order. What is proposed in the amendments will put the police—the 
executive arm of government—in the position of making a judicial decision, or potentially doing so, and serving 
the ends of—I will put that another way. It will result in the police being the solution rather than facilitating a 
solution to be imposed by the court. What may result from this is that people will seek police orders for the 
resolution of their domestic violence problem, on the basis that, “Hey, police officer, we are actually going to get 
back together again tomorrow morning, once he sobers up, so simply remove him from the situation for the time 
being.” The police officer will then have to make that decision, and make value judgements, without necessarily 
having all the evidence available to him, whereas the decisions as to the length of time for which a restraining 
order ought to be granted, and the conditions upon which it ought to be granted, are more properly that of a 
court, not the police officer concerned. The police officer is able, as I mentioned in my response, to make a 
reasonable estimate of the time it may take for the person seeking protection to avail themselves of the court 
process—it may be after a weekend or a long weekend, or whatever it happens to be, and it may be 72 hours, or 
some lesser period—and obtain an order of the court. What is proposed in the amendments will require a police 
officer to make judgements as to whether the parties are likely to get back together, and whether the person 
seeking to be protected is going to encourage a breach. Frankly, that is an unfair burden to place on a police 
officer, to start with; but, secondly, it may have consequences that go beyond the immediate protection of a 
person in order to enable the person to avail themselves of the court process.  

One of the consequences of the amendments is that a police officer may be called in to essentially take the place 
of the court and make small, immediate police orders, on a regular basis, without any review by a court, and 
without any oversight by a court. All the police officer will need to do is get it wrong on one occasion, and make 
the order for a few hours less than it should have been, and the police officer will end up coming under scrutiny 
for his judgement. This would be an inappropriate use of a police officer’s power. These orders should not be 
used as an end in themselves, or a means to an end. They should be used to provide immediate emergency 
protection, only for as long as is necessary to give the person seeking protection the opportunity to seek the 
assistance of the court and to have the matters adjudicated and heard on the basis of the evidence; otherwise, it 
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would be unfair on not only the police officer, but also the party being restrained, if there was a good enough 
argument to say that an interim order ought not to be granted. There are a variety of issues with the amendment, 
and the government cannot support it in its current form.  

In any case, the drafting of the amendment is not as precise as one would prefer. It makes no sense, with respect, 
to say that a police order may be specified in the police order. I think that what Hon Giz Watson is driving at is 
“a period shorter than 72 hours may be specified in the police order”, for a variety of reasons. However, even if 
that change of wording were made, the government could not support the proposed amendment. I totally 
understand what the member is driving at. But we consider that it is misconceived, and these sorts of decisions 
are more properly made by a court, by someone who is able to bring an application and to justify the reason for 
the restraint and the period of time necessary, rather than leaving it in the volatile situation in which a police 
officer has to make decisions about whether a person will be sober the next morning and that will make it all 
better, and whether the person seeking the protection is going to breach it. So we cannot support the amendment. 

Hon GIZ WATSON: I do not disagree with what the parliamentary secretary is saying. I find myself in a quite 
interesting situation, because I would absolutely agree that we would want those decisions ideally to be made by 
a court. What I am trying to do is deal with the quite different circumstances in a remote Aboriginal community 
from those in metropolitan Perth, where a court is available—unless it is on a Friday evening—usually the next 
day, or at least within a short period of time. What I am trying to reflect is the strong concerns of Aboriginal 
groups in regional and remote areas. It is hard to deal with both of those circumstances in one piece of 
legislation. Ultimately an argument can be put that we need more tailored legislation for these different 
circumstances. I am not sure how we can achieve that. Again, I reiterate that if we are not going to make this 
amendment, but we are aware that there is a considerable difference of opinion about how this might operate in 
some of the Aboriginal communities, at least we should look to review this legislation in a timely way to see 
how it has played out. I am sure that the outcomes will be different in the different communities around Western 
Australia. I recognise that there is not support for the amendment. But I think it was worth having that 
conversation about how we legislate for quite disparate circumstances and quite different community 
experiences. This is a long-running issue. It is not something new. But I recognise that there is not support for 
the amendment, so that is fine. 

Hon MICHAEL MISCHIN: I think part of the problem that we have to face up to is that sometimes the 
solution is not to be found in terms of legislation. It may be that the problem that people perceive needs to be 
fixed cannot be fixed by even a sufficiently nuanced piece of law. In any case, it still gets back to the point that 
orders to restrain people ultimately need to be the subject of adjudication by a court and an order of the court. If 
we want to forgo that principle, there may be ways of doing that on an appropriate occasion when it is debated, 
and that is the purpose of the legislation; and I am sure people would have something to say on that. But, at this 
stage, the purpose of these police orders is to allow an interim measure by the executive to say “Stop” for a short 
period of time, the minimum period of time that may be necessary to enable the person to avail themselves of the 
judicial process, rather than a police officer potentially misusing this power, or being called upon to misuse this 
power, in order to provide a quick fix. We can have a philosophical debate about that, and I am sure it may arise 
in some other piece of legislation, but the point of this is that we are providing only for an emergency interim 
restraint so that the judiciary can have the opportunity to deal with the issue, and if someone wishes to pursue 
restraint then it is dealt with by order of a court rather than arbitrarily by a police officer. It is a balance that 
needs to be struck. It may be that at some time in the future some similar amendment or provision can be worked 
out, but it would need to be agitated and debated properly to ensure that there is that protection of the law and 
that supervision.  

Amendments put and negatived.  

Clause put and passed. 

Clauses 10 to 14 put and passed.  

Clause 15: Sections 61A and 61B inserted — 

Hon GIZ WATSON: I move — 

Page 8, line 13 to page 9, line 23 — To delete the lines. 

This clause was the subject of the most feedback I had on this bill. Those who provided the feedback uniformly 
and strongly opposed part or all of proposed section 61A, and some also strongly opposed proposed section 
61B(2), but not the other parts of the proposed section. The insertion of new section 61A does not come from the 
review. The second reading speech states that this clause came from information provided to the Attorney 
General by the department that over 40 per cent of offenders who breached their restraining orders for the fourth 
time received a fine of $200, and the parliamentary secretary addressed that in his response. This amendment 
proposes to delete new section 61A, which is the penalty for repeated breach of restraining orders. Further to 
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debate on this bill last week, I received further feedback in the interim from, again, the Women’s Health Centre 
and the Domestic Violence Legal Workers’ Network reiterating that they also opposed new section 61A. It is 
interesting that their reasons differ from those of the Greens, but they are also worth considering.  

They say that new section 61A will not help with situations in which evidence amounts to his word again hers 
and police decide against prosecuting the breach for fear they will not get a conviction. Secondly, they say it will 
probably catch the less serious offences, for example, texting and email breaches, which are easier to prove. It 
may catch some victims because perpetrators can and do apply for, and also get, restraining orders against 
victims. A victim contacting the perpetrator directly about, say, arrangements for children would therefore get 
caught by this provision. While it is not quite a mandatory provision, as far as I understand it, catching victims is 
not the intention of this amendment, and the cost of jailing these less serious offenders would be better spent on 
early intervention and primary strategies. All in all, they would rather see an alternative—for example, better 
education and resourcing of police to investigate, charge and prosecute offenders as appropriate. They fear it 
would be a greater deterrent. For those reasons, our amendment, in effect, will defeat what is proposed by the 
government in this clause, and I seek the support of the chamber for that.  

Hon MICHAEL MISCHIN: There is always going to be a difference of opinion on this. I note, for example, 
that in the other place the member for Armadale advocated that a breach of a restraining order ought to result in a 
presumption of imprisonment even on a first breach. I also understood that Hon Linda Savage was pointing out 
that waiting for a third breach was effectively sending out a wrong message that someone can commit the first 
two breaches without any serious consequence and that it is the third one they need to worry about. From the 
figures that were available to the government, in something like 42 per cent of cases, a fourth breach resulted in 
a fine. This dropped from 68 per cent of cases of a fine being imposed for a first breach and progressively less 
until the fourth breach, when 42 per cent of offenders received fines and in some cases even conditional release 
orders. There is always going to be a difference of opinion as to when the more severe sanctions ought to kick in 
as a presumption of an appropriate disposition in cases such as this. Bearing in mind we are talking about 
violence restraining orders whereby the mischief we are primarily trying to overcome is that of violence toward 
spouses and/or children in a domestic setting, leaving aside argument about this particular provision, the 
common complaint that one hears about violence restraining orders and the like is that they have no teeth and 
that they are not worth the paper they are printed on. In other words, not only do they not stop the behaviour, but 
also the penalty for breaching the order has no deterrent effect. By this provision, the government is seeking to 
make it plain that, on the face of it, a breach for a third time in whatever circumstances—they have gotten away 
with two breaches—will result in a serious punishment of at least six months’ imprisonment. I stress that it is a 
presumption, because a magistrate may impose another penalty and has available to him or her the range of 
sentencing options that are available for even a first breach. However, they must provide good written reasons 
why the punishment of imprisonment ought not to be imposed. I entirely accept that there will be differences of 
opinion, and that there will be arguments in support of those differences of opinion that can draw on a range of 
speculative consequences that may be undesirable; however, the government’s intention in not only this 
amendment, but also the others that have been proposed, is to heighten the sense of security for the victims of 
domestic violence, to heighten the deterrent aspects of that, and also to restore confidence in violence restraining 
orders having some practical effect rather than being of notional significance. If that means a presumption 
towards imprisonment for the third offence, so be it; we will just have to agree to differ on this one too. 

Hon GIZ WATSON: Can I get some clarification as to the application of this as well? Will this provision apply 
to children as well as adults? Does it not differentiate between the two? 

Hon MICHAEL MISCHIN: Yes, it will. Proposed section 61A(4) states — 

Except as provided in subsection (6), if the person is a child a penalty must be imposed on the person 
for the relevant offence that is or includes — 

(a) imprisonment under the Young Offenders Act 1994 section 118(1)(a); or 

(b) detention under the Young Offenders Act 1994 section 118(1)(b). 

The proviso in proposed section 61A(6) is that — 

A court may decide not to impose a penalty on the person that is or includes imprisonment or detention, 
as the case requires, if — 

(a) imprisonment or detention would be clearly unjust given the circumstances of the 
offence and the person; and 

(b) the person is unlikely to be a threat to the safety of a person protected or the 
community generally. 

Notwithstanding that we may be dealing with a juvenile—that is, anyone under the age of 18, and some can be 
as violent and brutal towards their families as adult offenders, particularly if under the influence of substances 



Extract from Hansard 
[COUNCIL — Tuesday, 30 August 2011] 

 p6300d-6314a 
Hon Michael Mischin; Hon Giz Watson; Hon Sue Ellery; Deputy Chairman 

 [11] 

such as drugs or alcohol, and be a threat to their safety—in this case, the government considers the safety of the 
victims to be far more important than potential inconvenience to or constraint upon a juvenile. 

Hon GIZ WATSON: The second issue is that it is not clear to me whether multiple offences arising out of the 
same factual circumstances or out of an extended single incident would be treated as one offence or multiple 
offences, sufficient to trigger this proposed new section. I wonder whether the parliamentary secretary could 
respond to that. 

Hon MICHAEL MISCHIN: Under section 61 of the act as it currently stands, a person who breaches a 
violence restraining order commits an offence and is liable to penalties of $6 000 or imprisonment for two years, 
or both. If a person commits several breaches, they commit several offences. As to how many of those offences 
are charged depends on the exercise of prosecutorial discretion. That is no different from any other sort of 
offence, so, yes, if someone goes around on one occasion and breaches an order in three different ways, 
potentially that could be three different offences, but that is not usually how offences are charged; they pick the 
most serious breach and charge that. If it is a course of conduct over the course of a day, perhaps, or a couple of 
days, it is a matter of the police charging the appropriate breach—the most serious breach, or several breaches if 
the evidence supports that; it depends on the conduct and the exercise of prosecutorial discretion. The same 
principles would apply for any other offences. As to which ones count towards the first and second strikes, the 
formula is set out in proposed section 61A(2). The person has to be convicted of one offence, then convicted of a 
subsequent offence and then the third offence after that. There is a limit, of course, of two years before the final 
conviction that triggers the threshold for the presumption of imprisonment or detention. If someone happens to 
have committed two breaches more than two years ago, they will start from scratch. 

Hon GIZ WATSON: My next question is in regard to the interaction of this provision with various other 
provisions. In the circumstances of a breach aided or abetted or, indeed, brought about entirely by the protected 
person—which happens from time to time—it is not clear to me how a court can determine that the 
imprisonment or detention would be clearly unjust under proposed section 61A, if those circumstances are not 
taken as a mitigating factor—that is, under proposed section 61B(2). It is how those two things interact. 

Hon MICHAEL MISCHIN: I am not quite sure what is meant by “how they interact”. Part of the thrust of the 
review, as I understand it, was that restraining orders were being abused or misused, with people having a 
restraining order taken out and then using it as a means of leverage against the person being restrained. Part of 
the cause of those orders falling into some disrepute, I suggest, is that people took them out and then 
compromised them, even though they were the ones being protected by them. The excuse being made by people 
breaching orders was that they were either inveigled into breaching the order, or that there was consent or a 
reasonable apprehension of consent to the breach. This provision tries to make clear that that argument will not 
work anymore and that there are consequences to not only the person who breaches the order, but also the person 
who encourages or consents to that breach. The court may then take that breach into account in cancelling the 
order. It has to work both ways to maintain the integrity of the system; it has to be taken seriously by the person 
who is bound by the order as well as by the person who is seeking the protection of the order. To make it that 
plain is one of the rationales behind this provision; it eliminates as a mitigating factor or an excuse that the party 
that sought to be protected encouraged or aided the breach. I draw the honourable member’s attention to page 26 
of the report, which refers to amendments to section 62 of the Restraining Orders Act 1997. The report goes on 
to state — 

… it is reported that although consent may no longer be relied upon as a defence to a breach, consent is 
still being raised by way of a plea of mitigation and accepted by courts. 

Police Prosecutors have reported that part of the problem is that on a plea of guilty to breach of a 
restraining order the respondent can plead in mitigation that the protected person invited the breach. 
The prosecutor, in the context of a busy court list, has no notation to that effect on his brief and, rather 
than set it down for a defended hearing, may feel pressured to allow sentencing to proceed on that basis. 
This is compounded when many magistrates take a very dim view of the respondent being charged at all 
in the circumstances and have demanded to know of the police whether the person protected by the 
restraining order has been charged. 

This will again work towards regularising that and directing the court to not take that into account as a mitigating 
factor and simply deal with the breach as a serious matter and sentence accordingly. It will be part of the 
education process for not only those who are in breach of the orders, but also those who take orders out for their 
own protection, that they cannot use them as a matter of convenience. 

Amendment put and negatived. 

The DEPUTY CHAIRMAN (Hon Col Holt): We move on to amendment 5/15 by Hon Giz Watson. 
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Hon GIZ WATSON: I no longer seek to move this amendment. Basically, as the previous amendment has been 
lost and the two amendments interact, there is not much point in pursuing this amendment. I am happy not to 
move the amendment on the supplementary notice paper. 

The DEPUTY CHAIRMAN: We now move to amendment 8/15 by Hon Giz Watson. 

Hon GIZ WATSON: I am happy to not move this amendment as well. 

Clause put and passed. 

Clauses 16 and 17 put and passed. 

New clause 16A —  

Hon GIZ WATSON: I move — 

Page 10, after line 22 — To insert —  

16A. Review of Act 

(1) The Minister is to carry out a review of the operation and effectiveness of sections 12, 
25, 30D, 30F, 32, 61A and 61B of the Restraining Orders Act 1997 as soon as is 
practicable after the expiration of 24 months from the commencement of the 
Restraining Orders Amendment Act 2011 and in the course of that review the Minister 
is to consider and have regard to —  

(a) the effectiveness of those sections; 

(b) the need for the retention of those sections; and 

(c) any other matters that appear to the Minister to be relevant to the operation 
and effectiveness of those sections. 

(2) Without limiting subsection (1), in carrying out a review under that subsection, the 
Minister is to consult with and have regard to the views of the Commissioner of 
Police, the Commissioner for Children and Young People and of organisations 
representing the views of Aboriginal peoples. 

(3) The Minister is to prepare a report based on the review and, as soon as is practicable 
after the report is prepared, is to cause it to be laid before each House of Parliament. 

This amendment seeks to insert a review provision into the bill. As I have said on a number of the amendments 
that we have discussed this evening, there was considerable debate and disagreement by people and bodies that 
work together in this difficult area of law ranging from legal representatives to victims’ representatives. There 
was considerable debate about some of these changes to restraining orders and the way that they operate in this 
state. That is understandable, because, as we have all recognised in this debate, it is a difficult area of law in 
which to get the balance right when using the exceptional powers of restraining orders against certain members 
of the community in a certain set of circumstances. It is quite hard to get that right and to have it work as best it 
can in the general community and also in regional Aboriginal communities to ensure that there are not 
unintended consequences. With these changes, we are also introducing particular provisions about children. I 
have drafted a provision for a review of the act, which will be new clause 16A. It is not a review of the whole 
act, but a review of the sections that this bill will amend. It is couched in the same terms as the current review 
provision in the Restraining Orders Act. It provides for a review once these proposed new sections have been in 
effect for 24 months after commencement of the Restraining Orders Amendment Act 2011. In that review, the 
minister is to consider and have regard to — 

(a) the effectiveness of those sections; 

(b) the need for the retention of those sections; and 

(c) any other matters that appear to the Minister to be relevant to the operation 
and effectiveness of those sections. 

The new clause goes on to state — 

(2) Without limiting subsection (1), in carrying out a review under that subsection, the 
Minister is to consult with and have regard to the views of the Commissioner of 
Police, the Commissioner for Children and Young People and of organisations 
representing the views of Aboriginal peoples. 

(3) The Minister is to prepare a report based on the review and, as soon as is practicable 
after the report is prepared, is to cause it to be laid before each House of Parliament. 



Extract from Hansard 
[COUNCIL — Tuesday, 30 August 2011] 

 p6300d-6314a 
Hon Michael Mischin; Hon Giz Watson; Hon Sue Ellery; Deputy Chairman 

 [13] 

I think that this is an addition to the bill that should be uncontroversial. It makes it clear that Parliament 
recognises that this is a tricky area of law. It is important when we pass changes which are relatively 
controversial and about which quite strong views were expressed as to the effect they might have. In an area that 
deals with people’s safety and, potentially, their lives, it is really important that we refine it and review it to see 
how it is operating. That is why I think a review clause is reasonable. I must say that I would be disappointed if 
the chamber did not think that this particular area was important enough that we take it very seriously. Given that 
we still have contentious issues in this bill, I think a review is the least we can do to make sure that it operates in 
the way that it is intended to operate and that it does not have any unforeseen consequences—for example, a lot 
of juveniles going to jail or other matters that might arise from these changes. 

Hon SUE ELLERY: I want to speak in support of this amendment. I think Hon Giz Watson has laid out quite 
clearly why it is important that we review the kinds of changes that we are making to this kind of law. I said in 
my contribution to the second reading debate that a lot of the debate has been and will be about the use of 
restraining orders in the area of family and domestic violence, and that has been the case in the debate in this 
place. But restraining orders are not just used in the area of family and domestic violence. There are cases—we 
are all aware of them—of bitter disputes between neighbours, bitter disputes within families that have nothing to 
do with violence, and bitter disputes in Family Court matters whereby people can, and do, make application for 
restraining orders just to use them as another tool in their weaponry to cause inconvenience to and besmirch the 
name and character of the person they are in dispute with. It is important that these laws are reviewed regularly 
to make sure we have got the balance right and that if we need to tweak certain elements, we are able to from 
time to time.  

As I said in my contribution to the second reading debate, this kind of law balances the rights of people. A 
person can take out a restraining order to send a legal message to someone that they cannot come within contact 
of that person for certain reasons. The law balances the right for a person to be safe, and to be immediately 
safe—orders can be issued in the absence of the person against whom the order is made because they have done 
something that warrants certain restrictions being placed on their movements—with the right of the person 
against whom the allegation is made to put their case before the court. It is a very fine balance. We need to make 
sure that we deliberately and regularly track the impact of the changes we make so that we know we have the 
balance right. That is why I think a review clause is appropriate in this case. I note that the proposed new clause 
that the honourable member has moved is a narrow one in the sense that it will not review the entire act but only 
the provisions we are changing this time. I urge the government to give serious consideration to the terms of this 
proposed new clause, because I think this is one area of law in which we need to demonstrate to the community 
that we recognise that it is a fine balance to reach. We should take the opportunity to undertake a review at the 
end of 24 months to make sure that we can tweak it if that is what we need to do.  

Hon MICHAEL MISCHIN: Mr Deputy Chairman, I ask that you leave the chair until the ringing of the bells 
so that I can give some consideration to this matter.  

The DEPUTY CHAIRMAN (Hon Col Holt): I will leave the chair until the ringing of the bells. 

Sitting suspended from 8.35 to 8.49 pm 

Hon MICHAEL MISCHIN: Thank you, Mr Deputy Chairman (Hon Col Holt), and thank you for the 
indulgence of the house in allowing me the time to consider the matter and to seek some advice from the 
Attorney General on the issue. The government cannot agree to the proposed clause. There are a couple reasons 
for that, some of which are of a drafting nature. The clause proposes a review of some relatively inconsequential 
provisions of the Restraining Orders Act 1997, such as section 12, which simply provides for criminal histories 
to be certificated to provide prima facie evidence of the matters contained therein. There seems to be little point 
in having that review after two years; likewise for section 25 and so on. Otherwise, as a matter of principle, one 
can understand having a statutory review of some novel piece of legislation. These amendments in the proposed 
new clause, although of greater or lesser significance in the scheme of the act, are not of sufficient significance 
to warrant a review in two years, particularly of an act that is monitored in any event by the Department of the 
Attorney General and others who are administering the provisions in the act with a view to improving operations 
and the like. I expect that other amendments will arise from time to time and, if issues do arise with the 
provisions that have been passed today, they can be addressed as necessary without the necessity to wait for 
24 months or, indeed, to have to deal with it at the expiration of 24 months if there is no reason otherwise to do 
so.  

One other matter with respect to the proposed new clause is that I have observed that it seems to be proposed for 
the wrong place. If there is to be a review of various provisions of the act, it should not be in new section 16A; it 
ought to be somewhere towards the end of the act, picking out the particular areas that ought to be addressed. It 
seems to be a little out of place in new section 16A, and that may cause some questions about why that is so. The 
government does not support the amendment.  
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Hon GIZ WATSON: I am disappointed to hear that. As I said, I am more than happy to look at amending this 
new clause and if removing sections 12 and 25 assists that process, I am happy to delete them. Similarly, if in the 
view of the parliamentary secretary the new clause is not in the right place, I do not mind if it is placed 
somewhere else. But I think the principle is still relevant. I do not take a lot of comfort from the parliamentary 
secretary simply saying that the department will be reviewing its operation in an ongoing way because this 
proposed statutory review obviously requires a report to be laid before both houses of Parliament. That seeks a 
different outcome from an ongoing review by any department of the operation of various pieces of legislation. I 
still argue very strongly that a review is relevant because this is a difficult area to get right and there has been 
substantial dissent in relation to these particular changes. I argue that a review has merit and it should be part of 
this package. 

New clause put and a division taken, the Deputy Chairman (Hon Col Holt) casting his vote with the noes, with 
the following result — 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Adele Farina Hon Sally Talbot Hon Ed Dermer (Teller) 
Hon Robin Chapple Hon Lynn MacLaren Hon Ken Travers  
Hon Kate Doust Hon Ljiljanna Ravlich Hon Giz Watson  
Hon Sue Ellery Hon Linda Savage Hon Alison Xamon  

Noes (18) 

Hon Liz Behjat Hon Brian Ellis Hon Alyssa Hayden Hon Simon O’Brien 
Hon Jim Chown Hon Donna Faragher Hon Col Holt Hon Max Trenorden 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Ken Baston (Teller) 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin  
Hon Wendy Duncan Hon Nigel Hallett Hon Helen Morton  

            

Pairs 

 Hon Jon Ford Hon Phil Edman 
 Hon Helen Bullock Hon Norman Moore 

New clause thus negatived. 

Title put and passed. 

Report 

Bill reported, without amendment, and the report adopted. 

Third Reading 

Bill read a third time, on motion by Hon Michael Mischin (Parliamentary Secretary), and passed. 
 


